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H. &. Circuit Court. 
(Southern District of New York.) 


Before the Hon. SAMUEL NELSON, “~ of the Assistant Justices of the U. S. Supreme 
ourt. 


On ApprAL FRoM DecakE oF THE HonorasLe ANDREW T. Jupson. 
IN ADMIRALTY. 


Tae Sream Ferry Boat Ontora Anp Scuoonsr E. C. Scranton. 


COLLISION. 


Hed, That, as a general rule, it is the duty and right of a vessel to beat out the channel or 
river. 

That a —-* is bound to be navigated under the expectation that a vessel wi!l] be so 
navigated. 

That exceptions to general rules must be fully made out, and Admiralty Courts lean against 
their allowance. 

That a municipal ordinance directing the distance at which vessels shall anchor in the vicinity 
of Ferries, does not apply to anchorage beyond the place specified, nor to any navigation 
or other use of the River. 

That the city authorities have no power to regulate the navigation of the Rivers. 

That the Legislature of New York have such power, and the Act of April 12, 1848, requiring 
Steamboats to keep as near to the middle of the East River as possible, is binding. 

That Steam Ferry Boats are within the operation of this law, when their course and distance 
bring them within the line of travel contemplated by the statute. 


The collision occurred during broad day, and both vessels were in 
view of each other, at a sufficient distance to have kept clear, the 
steamboat by porting her helm, and the schooner by going about. 

Before the collision the steamer was heading about E. half N. The 
schooner about N. W. by W. Wind about W.S. W. 

The steamboat slowed and stopped, expecting the schooner to go 
about before reaching the slack water, but did not alter her own course. 
The river was clear to starboard of her. The schooner held on, intend- 
ing to go about, close to the wharves, and expected the stcamboat would 
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rt her helm and go across her stern, and when the collision became 
inevitable, ported her helm and struck the steamer between her bow 
and starboard wheel-house, receiving and doing much damage. 

Cross libels were filed in the District Court, and by agreement one 
appeal taken to determine both cases. 


H. C. Prime, for the steam ferry boat. 
W. J. Hasket and W. Q. Morton, for the schooner. 


Netson, J.—This libel was filed in the Court below, by the owners 
of the ferry-boat Oneota against the schooner E. C. Scranton, in a case 
of collision which occurred in the East River on the 1st October, 1850. 
The Oneota had left her berth at Peck-slip, and was on her course up 
the river, close in along the New-Y ork shore, on her way to Williamsburg, 
L.L, the ferry being between these two termini. The schooner was beat- 
ing down the river, and was on her larboard tack, having started upon 
it from the Brooklyn side, a little below the Navy-Yard ; she was close 
hauled, the wind being about west southwest, which gave her a direc- 
tion toward the foot of Clinton-street, on the New-York side. This point, 
judging from the eye on the map, is about midway between Peck-slip 
and the terminus of the ferry at Williamsburg. The Oneota kept her 
course up the river about one hundred yards or more from the docks, 
and encountered the schooner before that vessel had run out her tack. 
The late Judge Judson held the schooner in fault, and decreed in favor 
of the ferry-boat. It is supposed the schooner should have tacked be- 
fore she reached the track of the Oneota, and not have persevered in 
her course, as the latter was in the slack water on the New-York shore, 
which it was the duty of the former not to enter, but go about. It is 
also urged, that the city ordinance, which forbids vessels anchoring in 
the river within a certain distance of ferry-slips, implies that the Oneota 
had a right to pursue the track she was in without regard to vessels in 
the situation of this schooner. I cannot agree to either of these posi- 
tions. In the first place, the schooner had a right to run out her 
tack as near to the New York side as was practicable, leaving at the 
time sufficient room to enable her to go about without danger of getting 
on shore; and the ferry-boat was bound to know that this was not only 
her right, but her duty, and to take the proper steps to pass her in safety. 
She had no right to make the track she was in the limit of the channel, 
and require the schooner to tack when within a proper distance from 
that line, and thus shorten her tack as she was beating down the river. 
In the next place, the city ordinance does not purport to regulate the 
navigation of the river; and, if it did, so far as respected any such re- 
gulation, it would be a nullity, the municipal authorities of the city 
possessing no such power. Neither of the exceptions, therefore, at- 
tempted to be set up in this case, in order to dispense with the admitted 
general nautical rule, has any foundation. e have, heretofore, had 
occasion to observe in these collision cases, that a large portion of them 
occur in consequence of a departure of one of the vessels from the es- 
tablished rule of the navigation ; and, as a matter of course, it is sought 
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to be vindicated by setting the departure up as an exception to the 
rule. No master can make an exception for himself. 

Courts of Admiralty lean against these exceptions, and it would be 
well for those engaged in navigation to remember this principle. They 
embarrass the navigation of vessels, unless as clear and well-defined 
as the general rule itself, and lead to most of the marine disasters that 
occur. 

The case in hand is one among the many instances that have been 
before this Court. If the pilot of this ferry-boat had not been misled 
by the supposed exception to the general rule, he would have found 
no difficulty in clearing the schooner. 

The river is between half and three quarters of a mile wide where the 
collision occurred, and was open to him. As the schooner was on her 
larboard tack, and in a line crossing his track as she approached the 
New-York shore, and, as he should have seen in time, so near, that 
there would be danger if the Oneota kept her course, he should have 
ported his helm and passed under her stern instead of attempting to 
pass her bow. This would have avoided all danger. 

There is another difficulty the ferry boat has to encounter in this 
case. By the law of New-York, April 12, 1848, vessels navigating 
this part of the East River, up or down, are required to keep as near 
as possible in the middle of it. 

he boat in her trips runs back and forth lengthwise of the river 
from Peck-slip to Williamsburg, a distance of upward of a mile. We 
have had occasion to apply this rule of navigation during this session, 
in the case of the steamboat Worcester. The boats of this ferry fall 
within the rule, and are bound to conform to it. It is quite as appli- 
cable to them, for the distance they run, as in the case of any other 
vessels navigating these waters. 

I am satisfied, therefore, the decree below was erroneous, and must 
be reversed. 








N. D. Superior Court. 
November General Term, 1853. 


Before Chief Justice OAKLEY, and eee CAMPBELL, BOSWORTH, and EMMETT, 
ustices. 


Gsorcez C. Jener and Cuartes H. Parmuze, respondents, against 
Mary E. Dusensury, appellant. 


MOTION TO SET ASIDE JUDGMENT—CONTRACT BY MARRIED WOMAN—JUDG- 
MENT BY DEFAULT AGAINST HER. 


If a married woman is sued alone on a contract made by her during coverture, and does not 
plead the coverture, but allows judgment to pass by default, and subsequently applies, on 
motion, to the discretion of the court to set aside the judgment, and execution issued there- 
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on, the court will not interfere, when it appears in answer to the motion, that she ob- 
tained the credit by representing herself to be a widow, and that the plaintiffs had no no- 
tice to the contrary, but will leave her to herremedy by appeal, or to other‘remedies that 
may exist, for enforcing strictly legal rights. 


Tats is an action against the defendant as maker of a promissory 
note. Judgment in personam has been entered against her, for want 
of an answer, for $349 ,5%,, the amount of the note and interest, with 
costs of the action. 

The defendant moved to set aside the judgment for irregularity and 
for other relief, on affidavits, showing that at the time she made the 
note she was, since has been, and still is, a married woman. The al- 
leged irregularity consists in not having made her husband a party de- 
fendant. ‘The motion was denied, and from the order denying it the 
defendant has appealed to the general term. 

The affidavits on which the motion was opposed, show, among other 
things, that the note was given for goods sold and delivered to the de- 
fendant on the representation that she was a widow woman; that she 
was worthy of credit; that she had up asign with her name upon it, 
and made many of her purchases and transacted portions of her bu- 
siness by one I. T. Munson, as her agent. 


Seeley and Cheny, for defendant. 
C. P. Kirkland, for plaintiffs. 


By the Court.—Bosworta, J.—In King v. Jones, 2 Lord Raym. 
1525, it was said, that if an action against a femme covert, be prosecuted 
against her alone to judgment, it is error for which it may be re- 
versed on writ of error brought by the husband. In Milner et al v. 
Milnes et al, 3 Term R. 627, the Court of King’s Bench assented to 
the correctness of this position. 

But it is said that unless he brings error, the judgment will stand 
good, for the wife alone cannot bring error: Bro. Abr. Tit. Error, fol. 
173, and Tit. Joinder in Action, fol. 88. 

Such a case was expressly provided for by the Revised Statutes.— 
2 B.S. 592, $5. 

It is undoubtedly true, that a femme covert cannot regularly be sued 
as a femme sole: her contracts made during coverture create no per- 
sonal obligation on which a judgment im personam can be recovered 
against her. Hookham v. Chambers, (3 Bro. and Bing. 92); Marshall 
vy. Rutton, (8 T. R. 546; 2 Kent’s Com. 161.) 

Although this be so, the question is still left, in what way is the non- 
joinder of the husband to be made available to the wife, and what are 
the legal consequences of her suffering judgment to be taken against 
her by default? - 

It has been held, that the coverture cannot be plead in bar of the 
action, but only in abatement of it. Milner v. Milnes, (3 T. R. 627.) 
That this plea can only be plead by her in person. (2 Sand. 209, a. ; 
Graham’s Pr. 229, 2d edit.) 
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That if the fact of coverture be doubtful, the court will not relieve 
her on motion, summarily, but will leave her, to her plea of coverture, 
in the ordinary course of proceeding. Partridge v. Clarke, (5 T. R. 
194. 

Tehas also been held, that where a married woman has been sued 
and arrested as a femme sole, the court will not, as a matter of course, 
discharge her, on motion, on filing common bail, if she obtained the 
credit pretending she was a single woman, or is sued as an acceptor of 
a bill of exchange. Pearson v. Meadon, (W. Bl. R. 904); Partridge v. 
Clarke, supra. ; Richardson v. Cowlan, (2 Marsh. 40); Jones v. Lewis, 
(7 Taunt. 55.) ' 

The principle of these decisions covers the merits of this motion, so 
far as it is to be treated as one addressed merely to the discretion of 
the court. . 

It appearing in answer to the motion, that a fraud has been commit- 
ted in procuring the credit, that the defendant is sued as the maker of 
a note, the court is not bound to interfere, as a matter of course, in a 
summary way, to give relief. 

The code has enacted nothing substantially new, by providing that 
in an action against a married woman to charge her im personam, her 
husband shall also be a party defendant. (Code, § 114; 2 R. 8S. 597, 
§ 5); Morse v. Earl & Jackson, (18 Wend. 271.) 

The Code provides, (§ 144,) that the defendant may demur to the 
complaint, when it shall appear on the face thereof, that there is a de- 
fect of parties, plaintiff or defendant, that if such matter does not ap- 
pear on the face of the complaint, the objection may be taken by an- 
swer, (§ 147) ; and that if such objection be taken neither by demurrer 
(83 answer, the defendant shall be deemed to have waived the same, 

148. 

The  blished abstract of the decisions made by the Court of Ap- 
peals, in October, 1853, represents that court to have decided, in Hast- 
wngs v. McKinley & Thomas, that “where an action concerning her 
separate property is commenced by a married woman in her own name 
only, if no objection on that account wastaken by answer or demurrer, 
such objection is waived.” 

If that rule is equally applicable to a femme covert defendant, then 
the mere objection of the non-joinder of the husband is waived, by 
omitting to take it by answer. 

The only objection that would remain relates to the merits of the ac- 
tion. ; 

If, as is contended by the defendant’s counsel, the judgment is void, 
she needs no aid from the court. In an action of trespass for taking 
her property, the plaintiffs cannot protect themselves by the judgment 
and execution issued thereon, if the judgment is void. 

If not void, but merely erroneous, and the error is one which enti- 
tles the defendant to have the judgment reversed as a matter of strict 
ps right, then she will havea perfect remedy by appealing from the 
judgment. 

' The defendant’s counsel supposes that no appeal can be had from a 
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judgment entered by default, and therefore insists that it is the duty of 
the court to relieve her upon motion. The case does not require the 
decision of the question, whether an appeal will liein such a case. The 
only substantial question presented by the appeal is simply this: Is 
such a defendant, on such a state of facts, entitled to relief on motion 
as a matter of strict legal right ? 

In addition to the cases cited, in which the court refused, under sim- 
ilar circumstances, to discharge a married woman from arrest on filing 
common bail, Mores v. Richardson, (8 Barn. and Cres. 421), is an au- 
thority for the position that after judgment by default against a mar- 
ried woman, and her arrest upon ca. sa., the court will not discharge 
her from custody, as a matter of course, on motion, notwithstanding the 
fact of her coverture may be incontestible. 

In that case, which was decided in 1828, such a motion was denied, 
and she was left to her remedy by writ of error. 

In Bignon v. Jones, (15 Mes. and Wels. 566), after a judgment 
had passed against husband and wife, and her body had been taken in 
execution, the court refused to discharge her from custody, for the rea- 
son that she did not swear that she had no separate estate. The reason 
of discharging a married woman from custody in such cases, is said to 
be, that her imprisonment will not be continued asa means of coercing 

ayment, inasmuch as in judgment of law she is incapable of acquir- 
ing property. 

ut ifshe has dealt as a femme sole, and has obtained credit on the 

representation of her being a single woman, it is equitable that she 
should apply her property to pay debts which were contracted under 
such circumstances. As the justice of the plaintiff’s claim is not con- 
troverted, as the most they can effect with their execution is to reach 
sufficient of her separate property to pay the oe they will not 
acquire any inequitable advantage, and she will not be deprived of an 
equitable right, if the judgment and execution are allowed to stan 
If, as her counsel seems to suppose, an appeal from the judgment will 
not lie, the only consequence will be, that the plaintiffs will ob- 
tain what in equity they are entitled to, if they have levied on sufficient 
property to satisfy the judgment. 

e are of the opinion that the defendant is not entitled to the relief 
sought, upon a summary application to the discretion of the court. 
There are no equitable considerations requiring its interference. 

The order appealed from must be affirmed, with costs; and the de- 
fendant must be left to obtain such strictly — relief as she may be 
entitled to, by such ordinary proceedings as she may be advised. 
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THE BROADWAY RAILROAD CASE. _ 


Abstract of the opinion of Mr. Justice DUER, with reference to the question whether the 
Attorney-General was a necessary party to the suit. 


Arrer stating at length the proceedings that had taken place before 
him, the learned Judge said that he was prepared, and should proceed 
to announce his decision on the question, which he had directed to be 
re-argued—namely, whether the action could be maintained by the 
plaintiffs alone, without the aid of the Attorney-General as a prose- 
cuting party, should the Court be of opinion that the evidence was not 
sufficient to prove that the contemplated road would be a public nuis- 
ance, from which the plaintiffs, as owners of property on Broadway or 
otherwise, would sustain a special injury. The objection, that the At- 
torney-General was a necessary party, was first and very distinctly 
raised, on the argument of the motion for an attachment; and the only 
reply then given to it, was, that the complaint alleged, not only that 
the railroad, if established, would be a public nuisance, but that, as 
such, it would work a special injury to the plaintiffs. The reply was 
deemed satisfactory by himself, and by the judges who then assisted 
him; but Mr. Justice Bosworth, in the advisory opinion, which he 
then gave, plainly intimated his conviction that it was only upon the 
ground of a public nuisance, producing a special injury, that the plain- 
tiffs could be entitled, as individuals, to maintain the action. He 
(Judge Duer) had not then deemed it necessary to express any opinion 
upon the question, nor, was he then satisfied in his own mind as tothe 
course it might be proper to pursue; indeed, he was, at that time, in- 
clined to think that, setting aside wholly the Pere. of a public and 
private nuisance, there were other grounds, stated in the complaint, 
upon which the plaintiffs, as tax payers, whose private interests, as 
such, would be affected by the wrongful acts imputed to the defend- 
ants, might sostly, and in their own names, demand the relief which 
they claimed. Ifthe charge of a breach of trust should be proved, it 
then seemed to him, that the plaintiffs, as cestuis gue trust, would be 
entitled to relief. Had he been satisfied by the evidence given on the 
trial before him, that the ae age railroad would be a nuisance, 
specially injurious to the plaintiffs, without examining any other ques- 
tion in the cause, he would not have hesitated, upon that ground alone, 
to have decreed a perpetual injunction; but as the evidence, from the 
conflict in the testimony of witnesses, having equal claims upon his 
belief, had failed to produce that full conviction upon his mind, which 
could alone have justified him in making such a decree, he had found 
it necessary to consider whether the Attorney-General, as had been in- 
timated by Judge Bosworth, was not a necessary party to the further 
prosecution of the suit—in other words, whether, without his interven- 
tion or presence, a o—, judgment could rightfully be pronounced. 
As this question had not, in his opinion, been fully argued, and he had 
found it, upon consideration, far more doubtful than he had originally 
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supposed, he had directed it to be re-argued, and since the argument, 
with an anxious desire to arrive at a satisfactory result, had examined 
it with all the care and attention of which he was capable. 

It has been said, however, that in the present stage of the cause, he 
had no right to consider the question at all; that the objection from 
the want of parties was now too late, and whatever judgment might 
be given, could never be alleged to impeach its validity. He thought 
otherwise. In his opinion it was not merely his right, but his duty to 
consider the question. It was true that undér the provisions of the 
Code, the objection of the want of parties, if not taken by demurrer 
or answer—and it was not so taken in the proceedings before him— 
was deemed to be waived. (Code, § 98, 144, 147, 148.) But there were 
many cases in which the defect of parties, although not insisted on by 
the defendant, could not justly be disregarded by the Court, and it was 
to meet such cases that the Code provided (§ 122) that “ where a com- 
plete determination of the controversy cannot be had without the pre- 
sence of other parties, the Court must cause them to be brought in.” 
If, therefore, in his judgment, there could not be a complete determi- 
nation of the present controversy, without the intervention of the At- 
torney-General—as a Judge, he had no discretion. The Code imposed 
a positive duty. He must cause the Attorney-General to be brought 
in. 
If the determination of the question, whether the Attorney-General 
was a necessary party, rested only on the decisions in England, it 
seemed to him that it was free from difficulty. In all the cases on the 
English books, in which the act of a municipal corporation is sought to 
be restrained, or annulled, as a violation of its charter, a breach of 
trust, or an excess of power, the Attorney-General is forced to be a 

arty, either prosecuting alone, or in conjunction with, or upon the re- 
ation of individual corporators. He had not been referred to, nor 
had he been able to discover a single case that could be construed as 
an exception; not a single case, in which such an action, resting alone 
upon the grounds he had stated, had been prosecuted by individuals, 
in their own right and in their own name. If, therefore, the existing 
and uniform practice in England was to be received as evidence of a 
legal necessity, he saw no escape from the conclusion, that from the 
nature of the present controversy, the presence of the Attorney-Gene- 
ral was necessary to its complete determination. He had, indeed, 
doubted, for a time, whether the English decisions could be relied on 
as applicable. The powers of the Attorney-General in England 
were derived from the Common Law, and he was unwilling to say that 
any such powers belonged to the Attorney-General of this State; he 
was unwilling to say that the latter possessed any powers beyond those 
which either expressly or by a necessary implication are given to him 
by Statute. ut an examination of the Revised Statute, which 
defines the powers and duties of the Attorney-General, had removed 
the difficulty. By the rule of the Common Law, the Attorney-Gene- 
ral is a necessary party in all suits in which the crown is interested, 
and by the first section of our Statute (1 R. 8.179) it was made the 
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duty of the Attorney General to “ prosecute and defend all actions, in 
the event of which the People of the State shall be interested,” in other 
words, in all such actions he is made a necessary party. In England, 
@ corporate act affecting injuriously a whole community, is deemed a 
public wrong, which, as such, the sovereign is bound to redress, and it 
is for this reason that in all suits in which this redress is sought, the 
crown is held to be interested. The doctrine and the reasoning, it 
seemed to him, were just as applicable here, where fortunately the sove- 
reignty resides, not in an individual, but in the people; nor could he 
doubt that the people, as the sovereign power, ought to be considered 
as interested in the event of every suit in which the illegal act which 
is sought to be restrained or annulled, may, from its nature, be justl 
treated as a public wrong. The English decisions, therefore, im his 
opinion, were not only proper to be consulted, but, unless it could be 
shown that they had been contradicted and overruled in our own 
Courts, he held himself bound to follow them. 

The Judge then remarked, that the English cases went much further 
than he had before stated; they not merely proved that it was an in- 
variable usage to make the Attorney-General a party in suits like the 
present, but the grounds of the usage were explained; and he was 
expressly held to be a necessary party. He felt that the examination 
which he had given to these cases justified him in saying, that the 
general rule to be extracted from them was this—that when the act of 
a municipal corporation, which is the subject of complaint, affects inju- 
riously the public at large—that is, the entire community over which 
the corporate jurisdiction extends—the Attorney-General is a neces- 
sary party to the prosecution of the suit; and that it is only where the 
act, which, in this sense, is a public injury, is also productive of a spe- 
cial injury to particular individuals, that the action can be maintained 
in their names. If this was the true rule, it was manifest, and had not 
been denied, that it bore with a decisive application on the case before 
him, since, rejecting the charge of a special injury, resulting from a 

ublic nuisance, the grounds upon which the grant of the railroad was 
impeached—namely, excess of power, and breach of trust, were those, 
which every inhabitant of the city, and certainly every tax-paying in- 
habitant, had the same right to make the foundation of a suit as the 
actual plaintiffs. Setting aside the nuisance, if the grant, upon the 
grounds alleged was illegal and void, the making it was a public in- 
jury, affecting not the plaintiffs alone, nor specially, but the entire com- 
munity of which they are members. For the purpose of showing that 
he was not mistaken in the import of the decisions, and that the rule 
which he had stated was constantly applied when a breach of trust in 
’ the misapplication of corporate property was charged, he would refer 
to a few.of the cases which it had been his duty to examine. 

The Judge then cited and commented upon the cases below: Zhe 
At -General v. Forbes, 2 Mylne & Craig, 129; Same v. Aspin- 
wall, 1 Keene, 1538. C. ; 2 Mylne & Craig, 613; Same v. Corporation 
of Poole, 2 Keene, 190; 8. C.4; M. & C.17; Same v. Wilson, 9 Si- 
mons, 30, in which the eer a said, “ where the object is to 
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restrain the application of corporate property to any other than the 
public purposes to which it ought to be applied, the Attorney-General 
is a necessary party.” Attorney-General v. C ation of Liverpool, 
1M. & 0.171; Same v. Corporation of Norwich, 16 Sim. 228 , Same 
v. Corporation of Litchfield, 13 Simons, 547 ; Same v. Mayor of Dub- 
lin, 2 Bligh N. R. 312; Spencer v. London and Birmingham R. R. 
Co., 8 Simons, 193 ; and Sampson v. Smith, 8 Simons, 373. 
When he had finished this review of the cases, the Judge proceeded 
to say that the rule, which they plainly declared, or necessarily im- 
plied, was not to be regarded as technical and arbitrary. It hada 
solid foundation of principle, and was sustained by very sound reasons 
of public policy. The object of the rule was to protect a corporation 
against a multiplicity of suits, and to secure in that which is com- 
menced, a final determination of all the controverted questions which 
it involved. When the suit is brought by the Attorney-General, no 
other, involving the same questions, can be instituted; and when a 
_ judgment is pronounced in such a suit, as the Attorney-General repre- 
sents the public—the public, that is, all — are bound by the de- 
cision. (Sampson v. Smith, 8 Sim. 273.) But if individuals could main- 
tain a suit for a general and public wrong, as many separate suits 
might be brought as there were members of the community, whose in- 
terests were affected ; the pendency of one such suit would be no barto 
the commencement of another, and the judgment pronounced would bind 
not the public, but the parties only. This was illustrated by what had 
in fact occurred. Three suits in relation to the Broadway railroad, two 
in the Superior and one in the Supreme Court, involving all nearly the 
same questions, had already been brought, and were now pending. It 
was to be remembered that it was not upon the metaphysical being, 
termed a corporation, nor upon the persons, by whom, for the time, the 
corporate powers might be exercised, that the heavy multiplied ex- 
penses of needless litigation would be certain to fall. They would be 
borne in the result by the corporators themselves, the whole body of 
citizens, and would form a positive addition to their public burden. 
Every inhabitant of the city liable to be taxed, had, therefore, a _per- 
sonal interest in the establishment and strict observanee of a rule by 
which useless litigation would not merely be checked, but effectually 
prevented. It therefore seemed to him that it could not be doubted that 
the rule which he had deduced from the English cases, was in itself 
wise and salutary, and he must therefore hold that he was bound to 
follow it, unless it could be shown that in our Courts it had not merely 
been casually overlooked but distinctly aud deliberately rejected. The 
only case to which he had been referred, that with any semblance of 
reason could be represented as sanctioning an opposite doctrine, was — 
the decision of the Supreme Court in the case of Christopher v. The 
Mayor of New York, (13 Barb. 369.) This was a recent and solitary 
decision, and with the utmost respect for the Court in which it was 
pronounced, he could not regard it as an authority by which he ought 
to be controlled. It was evident upon the face of the report that the 
question whether the Attorney-General was a necessary party, was by 
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no means fully discussed or considered ; nor indeed were the reasons 
for requiring his presence adverted to at all. The learned Judge who 
delivered the opinion of the Court, referred only to two cases as sus- 
taining his own views. Bromley v. Smith, (Sim.8); Gray v. Chaplin, 
(2 Simon and Stewart, 267.) It was to be observed, however, that in 
neither of these cases were the defendants a municipal corporation ; 
that in the second the question whether the Attorney-General was a 
necessary party was not raised at all, andin the first, was decided upon 
grounds which render it certain that, had the defendants been a cor- 
poration, his presence would have been required. He could not say, 
therefore, that this decision had altered or weakened his own deliber- 
ate conviction, that the Attorney-General was a necessary party to the 
further prosecution of the suit before him—so necessary that without 
his presence the controversy could not be “ oe determined.” 

e should therefore allow ten days to the plaintiffs to make their 
election whether they would bring in the Attorney-General as a prose- 
cuting party, or have an issue ordered for the determination by a jury 
of the question of public nuisance and special injury. 








Review. 
GREENLEAF ON EVIDENCE. 


A TREATISE ON THE LAW OF EVIDENCE. By Simon Greenuezar, 
LL.D., Emeritus Professor of Law in Harvard University. Vol. II. 
Boston: Little, Brown & Co, 1853. 


Tus volume of Mr. Greenleaf, with the two preceding volumes, comprise 
the whole of his work on Evidence. The reputation of the learned author is 
so well known in the profession in this country, and in the Courts at Westmin- 
ster Hall, as to render any remarks of ours with reference to his character as a 
writer unnecessary; it will suffice to say, that the present volume is worthy 
of his distinguished reputation. As far as our time would permit us to ex- 
amine this volume we have done so, and can speak of it in the highest terms, 

All the rules and principles connected with those branches of the science of 
evidence of which this volume treats, appear to us to have been examined 
with great care and circumspection, and to be explained and illustrated in a 
masterly manner, and where it has become necessary, the learned writer has 
adapted it to the various changes and modifications of the law in Massachu- 
setts, in our own State, and in that of other States. The volume is divided 
into four parts. Part V. treats of Evidence in Prosecutions for crimes at 
Common Law. Part VI. of Evidence in Proceedings in Equity. Part VII. 
of Evidence in Courts of Admiralty and Maritime Jurisdiction; and Part 
VIII. of Evidence in Courts Martial. It cannot fail to find its way into the 
library of every accomplished lawyer in this country and in Europe. 
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REPORT OF CASES argued and determined in the Superior Court of the 
City of New York. By the Hon. Lewis H. Sanprorp, late one of the 
Justices of the Court. Vol. V. Albany: Little & Co. 


Tux present volume completes the set of the late Judge Sandford’s Reports 
of decisions in the SuperiorCourt. It comprises the cases that were heard and 
determined at the General Term prior to his death, and it would seem, with one 
or two exceptions, were selected by him for publication. Although this volume 
is published in the name of Judge Sandford, it was in reality prepared by Mr. 
Justice Duer. 

Of Judge Sandford as a reporter, it has been well observed: “ His state- 
ments, in each case, of the questions raised and of the arguments of counsel, 
are distinguished by their entire accuracy, and by their lucid and comprehen- 
sive brevity. The points decided are extracted by a masterly analysis from 
the opinions delivered, and are stated, in the preliminary abstracts, with admi- 
rable precision.”* 

There will be found in this volume a great many very important decisions. 
Want of space alone prevents our noticing some of them. e cannot avoid, 
however, directing the attention of our readers to the luminous opinion deliv- 
ered by Mr. Justice Duer in the case of Fry v. Bennett, (p. 54,) in which the 
learned judge has laid down with great clearness the rules to be observed in 
pleading in cases of libel. 





* See Memoir of the Life of Judge Sandford, prefixed to the 5th volume of the Reports of 
Judge Sandford. 














A 


DIGEST 


OF THE 


CASES REPORTED 


IN THIS VOLUME. 


[For Index to the Principal Matters, see ante, p. v.] 





ACTION FOR DELIVERY OF WARE- 
HOUSE ENTRY. 


A warehouse entry, if evidence of the title of 
its possessor to the goods which it describes, 
is as properly a subject of an action for its 
delivery as a certificate of stock or a bill of 
exchange. Knehue-and an’r against Wil- 
liams. 187 

In an action to compel the delivery of a docu- 
ment in writing, the Court will not set aside 
the proceedings upon the ground that the 
paper, upon its face, has no value, if evi- 
dence to prove value may be given upon the 
trial. ib. 

The question whether value can be shown by 
extrinsic proof, is a question of law, which, 
when the document is set forth in the com- 
agen or is annexed, is proper to be raised 

ry a demurrer. ib. 


ADMIRALTY. 


See Co.uision. 
MortGace. 
Supr.ies or Repairs or VESSELS. 


ANSWER. 


Toa complaint for goods sold and delivered, 
the defendant, by his answer, denied the sale 
to himself and his indebtedness to plaintiff, 
and then set up that he was the agent of 
another, and that the sale was made under. 
a special contract by a third person with his 
principal. Held that the matter setting up 
such contract was irrelevant and immate- |° 
rial, and motion to strike same out granted. 
Plaintiff’s costs to abide the event. Leconte 
v. Jerome. 126 
denial of a material allegation of the com- 
plaint on information and belief is not such 
a denial asis prescribed by the code, and 
the complaint, in that respect, must be taken 
as true. Hacket v. Richards. 315 





An answer does not contain a double defence 
because it denies two facts, both of which 
are necessary to make out a good cause of 
action. 

All the material facts constituting one cause of 
action, may be denied generally or specifi- 
cally in one answer, but not in the alterna- 
tive form. 

The 150th section of the Code, requiring seve- 
eral defences to be separately stated, does 
not relate to defences consisting of mere 
denials of the allegations in the complaint, 
but to distinct affirmative defences. It must 
be new matter. 

It seems, that the last clause of section 160, 
providing for an indefinite and uncertain 
pleading to be made defiinite and certain, 
does not apply to defences which consist in 
mere denials of the plaintiff’s allegations, 
but to new matter. Otis agt. Ross. 343. 

See Usury. 


APPEAL FROM ORDER.—STAY OF 
PROCEEDINGS. 


Although no security is required upon an ap- 
peal from an order, yet such an appeal does 
not operate as a stay of proceedings—when 
a stay is desired, until the determination of 
the appeal, it must be obtained by a special 
order. Bacon v. Reading. 122 


ATTACHMENT. 


The Superior Court has no jurisdiction of 
actions upon cohtracts where all of the de- 
fendants reside out of the City and County 
of New York until it has been acquired by 
the service of a summons on one of them. 

An attachment issued in such a case against 
the property of the defendants, before either 
of them has been served with a summons, 
on an affidavit that all are non-residents, is 
void. 

A motion to discharge the attachment, though 
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made on new affidavits, cannot be resisted 
by affidavits in reply, showing that in point 
of fact, sufficient grounds existed for issuing 
an attachment, when such grounds are not 
attempted to be established by the affidavit 
on which it was actually issued. Granger 
and an’r. agt. Schwartz and an’r. 346 


ATTORNEY. 


The appointment or nomination of a special 
Attorney under the act of 1847 (Chap. 470, 
§ 46) , must be approved and ratified by the 
Court before the person so appointed or nom- 
inated can be authorised to act. 

A person cannot be substituted as an Attorney 
in the suit merely by filing the written con- 
sent of the first Attorney, but, in all cases, 
an order of the Court is necessary to render 
the substitution valid. 


When these rules are violated, all acts and], 


proceedings in the name of a person claiming 

to act as a special or substituted Attorney 

are irregular and void. Roy agt. Harley and 

other's. 29 
See CompLaint. 


CERTIFIED CHECK. 


A bank-check, payable to the order of bills 
payable, as it cannot be passed by an en- 
dorsement, is, in judgment of law, payable 
to bearer. 

It stands upon the same ground as a check 
payable to the order of a fictitious person. 

The certifying of a check as “ good,” is not a 
mere declaration of an existing fact, but 
creates a new and binding obligation on the 
part of the bank. 

The meaning is, not merely that the check 
was “good” when certified, but that it shall 
be “ good” when presented for payment. 

A certified check is, therefore, as truly an ab- 
solute uuconditional promise to pay upon 
demand the sum which it specifies, as an or- 
dinary bank-note ; and /aches, in making the 
demand, is no more-imputable in the one 
case than in the other. 

Held, upon these grounds, that the plaintiffs, 
holders for value, were entitled to recover 
the sum advanced by them upon four checks, 
certified by the defendants, although pay- 
ment was not demanded until two months 
after the checks were certified, and in the 
interval the maker had withdrawn, upon 
other checks, all his funds from the bank. 
Judgment for plaintiff accordingly. Willets 
agt. the President of the Phenix Bank. 211 


COLLISION. 


A vessel sailing with afree wind is bound to 
get out of the way, or steer clear of one 
close-hauled. ; 

The neglect to have a “look-out” stationed, 
exclusively for the performance of that duty, 
and leaving the helm unattended, are repre- 
hensible and serious faults. 
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The vessel having the privilege of keeping her 
course has the right to expect that the other 
will be steered clear of her. 

When the vessel bound to give way does not 
do so in time, the other may be so navigated 
as to avoid or lessen the effects of the appre- 
hended collision. The Schooner Catherine 
and Martha. 225 

The steamboat having had the sailing-vessel 
in full view, time enough to have avoided 
her, is to be held responsible “ prima facie,” 
for steering clear, without requiring the lat- 
ter to do anything. 

Where, under the circumstances, it was easy 
for the steamboat to pass to the right of the 
sailing-vessel, it was her duty to have been 
so navigated. 

If any doubt existed, as to being able to clear 
the latter, the steamboat was bound to have 
delayed for a moment, thereby enabling the 
canvas to pass out of the way. 

Under the circumstances, held, that it was the 
right of the canvas to keep her course, and 
that she was not required to deviate there- 
from to avoid a collision, when doing so 
would encounter the risk of going ashore. 

Where the steamboat had been seen by those 
on board the sailing-vessel some time before 
the collision, on the opposite side of a chan- 
nel two thousand feet wide, which the 
steamboat must cross to intercept the track 
of the canvas, held, that the master of the 
latter vessel had the right to rely entirely 
upon the steamboat’s being kept clear of 
him ; and his look-out was properly station- 
ed to watch the quarter where danger was 
apprehended, to wit, the shore and reef near 
to which the canvas was being necessarily 
navigated. 

That after a collision with the steamer would 
have become apparent to a look-out on 
board the sloop, it would have been too late 
for the sloop to have done anything, without 
encountering greater risk to herself ; and had 
a look-out been stationed, in reference to the 
steamboat, a collision would have taken 
place. 

That the want of such Jook-out was nota fault 
authorising the application of the rule of ap- 
portionment. The Jamaica Steam Ferry 
Boat. 242 

A steamboat, while looking for towing yo | 
off a Hook, and being under way, held 
responsible for not keeping clear of a vessel 
sailing with a free wind, and outward bound. 
The Brig lola. The Steamboat Sampson.263 

The allegations of an answer upon a material 
-fact, deliberately pleaded, and under full 
knowledge of the grounds relied upon by 
the opposite party, cannot be abandoned ; 

* and an amendment will not be allowed, for 
the purpose of making the allegation corres- 
pond with the evidence, on the hearing of 
the case. 

Held—That whether the speed of a steamer 
be excessive. and culpable, depends upon the 
circumstances of the case. 

That a speed of sixteen or seventeen knots 
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during a dense fog, and upon a frequented 
track, was grossly improper. 

Held—That a vessel becalmed under canvas, 
in the track of a steamer, under such cireum- 
stances, was not culpable for omitting to use 
fog horns, or other measures, which the evi- 
dence showed would have been of no avail. 

The rule of apportionment, where fault exists 
on both sides, is considered by the Supreme 
Court to be the Admiralty rule to be adopt- 
ed by the Courts of the United States. The 
Steamboat Bay State and the Schooner Ori- 
ana 297 


from the repeal of all former statutes in rer 
lation to costs. 

In such suits the right to costs, and the amount 
to be recovered, depend upon the statutory 
provisions in force when the code was enact- 
ed—except in relation to ‘those subsequent 
proceedings to which the code may apply. 

A proceeding in a suit means an act necessary 

‘to be done to attain a given end, and the 
- definition neither includes the right to recov- 
er costs nor the amount to be recovered. 

The plaintiff in an action commenced before 
the code, havingobtained a verdict for $50 


Held, that where the case of the party claim-| only, held that the defendant, under the R. 
ing damage for collision occurring during.a|__S., was entitled to recover costs. 
dark night, was sustained alone by the evi- Held, also, that no judgment for the defendant 
dence of the Pilot, who was also the only| for his costs, having been entered by the 
look-out, the same was not sufficiently re-| direction of the Judge who tried the cause, 


liable. 


or by the Court, the judgment entered was 


That a more competent and reliable look-out| irregular. Rich agt. Hasson. 119 
might have been stationed to discharge this|The act of July 21, 1853, relating to the juris- 


duty. 

That the vessel charged with fault had by a 
greater number of witnesses maintained the 
defence set up. The Scow Sloop Globe, and 
the Seamboat Splendid. 327 

Held, That, as a general rule, it is the duty and 
right of a vessel to beat out the channel or 
river. 

That a Steamboat is bound to be navigated 
under the expectation that a vessel will be 
so navigated. 

That exceptions to general rules must be fully 
made out, and Admiralty Courts lean against 
their allowance. 

That a municipal ordinance directing the dis- 
tance at which vessels shall anchor in the 
vicinity of Ferries, does not apply to anchor- 
age beyond the place specified, nor to any 
navigation or other use of the River. 

That the city authorities have no power to 
regulate the navigation of the Rivers. 

That the Legislature of New York have such 
power, and the Act of April 12, 1848, requir- 
ing Steamboats to keep as near to the middle 
of the East River as possible, is binding. 

That Steam Ferry Boats are within the opera- 
tiori of this law, when their course and dis- 
tance bring them within the line of travel 
contemplated by the statute. Oneata, The 
Steam Ferry Boal, and Schoonér E. C. 
Seranton. 353 


COMPLAINT. 


Where the action is against an attorney for an 
account of moneys collected by him, the 
proper notice to be inserted in the summons 
is that prescribed by Subdivision 2 in § 129 
of the code. 

The complaint in such a case need not state 
the particulars of the account, nor is the 
plaintiff bound to furnish a bill of particulars 
unless under a special order. West v. Brew- 
sfer. 157 


COSTS. 


Suits commenced before the code are excepted 


diction of the Marine Court over actions of 
assault and battery, libel, slander, &c., does 
not affect the costs recoverable in such 
actions, pending in other courts in the Cit 
of New York, at the time that act too 
effect. Dunbar agt. Duffy. 349 
See CouNTERCLAIM. 
DeEMURRER. 


COUNTERCLAIM. 


Where a complaint sets up a note and account, 
and the defendant, after setting up a counter 
claim in his answer, serves an offer that the 
plaintiff may take judgment for a sum na- 
med, aud the plaintiff recovers a verdict less 
in amount than the sum offered, and interest 
thereon from the time of the offer to the 
date of the verdict, he must pay defendant’s 
costs from the time of the offer. 

An offer made in that stage of the cause, ac- 
ceptance of it, and entry of judgment pur- 
suant to it, extinguish the counterclaim. 
Schneider v. Jacobi. 220 


COVENANT NOT TO ASSIGN. 


Where a lessee covenanted that he shculd not 
assign or transfer the lease or any part of 
the premises, and afterwards leased a por- 
tion for the whole term, reserving to him- 
self the payment of the rent, and the deliv- 
ery of the possession on the last day of the 
term, and also the use of a certain part of 
the premises if he is so determined. Wheth- 
er such a lease is an assignment or a sub- 
lease, quere? Keteltas agt. Murphy and 
others. 151 


COVENANT TO INSURE. 


Where: a lessee covenanted, that he should, 
during the term, for the benefit of the lessor, 
keep the building upon the demised_ premi- 
ses insured against loss or damage by fire, 
for not less than a specified sum; and the 
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* lease contained a clause of re-entry and of 
forfeiture for the breach of this covenant, 
and it appeared the only insurance effected 
was that by the tenant of the lessee, held 
no compliance with the covenant, there 
being no privity between the original 
lessor and such under-tenant ; and in an ac- 
«tion to regain possession of the premises for 

a breach of this covenant, the plaintiff was 

entitled to recover. Keteltas agt. Murphy 

and others. 151 


‘DIVORCE. 


Where, after an action has been brought by 
the husband against his wife to obtain a 
divorce on the ground of her adultery, she 
commences one against him on the ground 
of his adultery, the husband will not be re- 
quired to furnish moneys to enable her to 
prosecute the separate action brought by her. 

The facts necessary to enable her to maintain 
her separate action, may be set upin answer 
to the complaint in the action of the husband, 
witha proper prayer for relief, and if proved, 
will entitle her to a decree in that action, of 
a divorce from him, and to all the other re- 
lief which she could obtain in a separate 
suit. In fixing the amount to be paid, to 
enable her to defend the suit brought against 
her, the fact that his adultery is to be set 
up in the answer, and a divorce sought by 
her for that cause, will be taken into con- 


sideration. J. W. B.agt F. D. B. F. D. 
B. agt. J. W. B. 350 
DEMURRER. 


Where, in an action on a promissory note 
against the maker and endorser, the com- 
plaint, (drawn since the last amendment of 
the code,) stated a certain sum of money is 
due from defendants to plaintiff, which he 
claims on a certain instrument setting forth 
a copy of the note and endorsement, and the 
defendant demurred thereto as not setting 
forth facts sufficient to constitute a cause of 
action, specifying as grounds of demurrer that 
the complaint did not allege a title nora pos- 
session ofa note in the plaintiff nor that he 
was its owner or holder, and that it did not 
allege presentment, demand, dishonor, pro- 
test or notice. 

On appeal from decision of Rosevelt, J., who 
decided that the demurrer was frivolous: 
held that the complaint was sufficient and 


the demurrer was not well taken. Order 
affirmed with costs. Roberts resp. agt. Mor- 
rison app. 60 


An application for judgment on a demurrer is 
the trial of an issue of law, and the decis- 
ion thereon is a judgment. The terms of 
the notice do not affect the nature of the 
application, which is determined by- the ac- 
tion of the Court. : 

A demurrer raises an issue of law, the exami- 
nation of which, whether at term or in 
chambers, is a trial, and the decision made 
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is the final determination of the rights of 
parties, which constitutes a judgment. 

The plaintiff is therefore entitled to the follow- 
ing costs: before trial $7, Trial $15, Clerk 
entering judgment $1. Roberts agt. Morri- 
son. 61 

A demurrer, since the code was amended in 
April, 1852, cannot be interposed to new 
matter in an answer, unless such new mat- 
ter constitutes a cownter-claim. 

Any new matter set up as a defence, and not 
constituting a counter-claim, if it do not 
state facts sufficient to constitute a defence, 
may be stricken out as irrelevant, or if the 
whole answer consists of such matter, 
judgment may be granted on account of the 
frivolousness of the answer. Quin, appel. 
agt. Chambers, resp. 155 

In an action for slander of title, whereby the 
plaintiff was prevented from obtaining a 
loan on the mortgage of the property, or 
from selling it, it is essential to stating a 
cause of action, to name the person or per- 
sons who refused, for that cause, to loan or 


purchase. If not named, the complaint is 
demurrable. Linden resp. agt. Graham ap- 
pel. 185 


DEPOSITION DE BENE ESSE. 


Where a deposition taken de bene esse is not 
filed within ten days, as directed by the 
statute, the Court may order it to be filed 
munc pro tunc. Burdell adm’r. agt. Bur- 
dell. 189 


DISPOSSESSION PROCESS. 


Application to recover possession of land by 
summary proceedings—invalidity of affida- 
vit—jurisdiction—tenancy, &c., &c. Jn the 
matter of the application of Timothy Wig- 
gins. 89 

The Court will relieve a tenant, upon equita- 
ble terms, against whom a judgment of dis- 
possession, under the act authorising sum- 
mary proceedings to recover the possession 
of land, had been obtained by surprise. In 
such a case an injunction restraining the land- 
lord from executing a warrant of disposses- 
sion will be granted upon the payment into 

. Court, by the tenant, of the rent claimed to 
be due. Forrester v. Wilson. 124 


EQUITY OF REDEMPTION OWNED 
BY MINOR. 


When the equity of redemption is owned by 
a minor, at the time ofa sale of the mort- 
gaged premises under a decree of foreclosure, 
and a surplus arises, his interest therein is 
deemed. real estate, and will be disposed of 
of as such at his death, if he dies under age, 
although the surplus has been invested by 
the Court in personal securities for his bene- 
fit. Where an infant’s real estate is con- 
v rted into money for a particular purpose, 
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the whole surplus, after satisfying such pur- 
pose, will be regarded as land. The Court 
will not allow a conversion thus produced 
to have the effect of altering his power of 
disposition over his property, so that he 
may dispose of it as money, when he could 
not as land. They will so control the pro- 
ceeds until he becomes of age, that he may 
take it as money or land, as he may elect. 
If he dies under age, it will be subject to 
the same law of succession that the proper- 
ty would which produced it. Sweezy and 
wife, respd’ts. agt. Thayer, adm’r. ap’lant. 47 


EXAMINATION OF FOREIGN CONSUL 
AS JUDGMENT DEBTOR. 


A foreign consul cannot be examined as a 
judgment debtor, under the provisions of 
the code ; and if an order for his examina- 
tion has been obtained and served, he can- 
not be attached for his refusal to obey it. 

The objection to the jurisdiction of a State 
court is fatal, in whatever stage of the pro- 
ceedings it is raised. Griffin v. Domin- 
quez. 285 


EXAMINATION = a DEB- 


Rules to be observed in examining a judgment 
debtor. ‘ 

The judgment debtor may be cross-examined. 
Leroy and an’r agt. Halsey andan’r. —_ 252 
Under § 292 of the Code, a judgment debtor, 

residing out of the city and county of New 

York, cannot be required to appear before a 


.Judge of the Superior Court, to be examined 


concerning his property, after the return of an 
execution unsatisfied, notwithstanding the 
judgment was recovered in that Court. In 
such a case, the order can only be made by a 
county judge of the county where the 
debtor resides, after an execution has been is- 
sued to that county, and returned unsatisfied ; 
and the order must require the debtor to ap- 
pear in the latter county. Hersenheim agt. 
Hooper. 222 


EXAMINATION OF WITNESSES TO 
PERPETUATE TESTIMONY. 


The examination of parties as witnesses, or 
the production of their books, cannot be 
compelled under the provisions of the Re- 
vised Statutes, to perpetwate testimony. 

Where no complaint has been filed, and the 
nature of the relief sought by the action is 
not shown by affidavit, the merits of the case 
cannot appear, and the Court in its discretion 
should not compel the production of books. 
Keeler v. Dusenbury. 287 


EXECUTOR. 
An executor or administrator having a debt or 


claim against the estate of the testator or 
intestate, who neglects to take proceedings 





to have the same proved to and allowed by 

the surrogate for more than ten years, is 

barred froma recovery by the statute of 

limitations. In the matter of accounting of 

Jonathan Rogers. 245 
See Security ror Costs: 


EXEMPTION ACT OF 1842. 


Where, on examination supplementary to 
execution, it appeared that the judgment deb- 
tor was a public carman, was a householder, 
and had a family for which he provided, and 
had “one horse, a harness, and cart,” held that 
they were exempt from execution, and came 
within the definition of the word team, as used 
in the act of 1842,ch.157. Harthouse agt. 
Rikers. . 223 
One who rents a house, and keeps boarders 

and servants, is a householder within the 

meaning of the Exemption Act of 1842, 

Chap. 157, Sec. 1; although he has at the 

time no wife or children for whom he pro- 

vides. 

It is not necessary to constitute a team within 
the purview of this Act that there should 
be two or more horses, &c. A single horse, 
kept and used for drawing loads, &c., is with- 
in the exemption. 

The wagon also, or other vehicle to which 
the horse is ordinarily attached for business 
purposes, is protected equally with the horse 
and harness. Hutchinson agt. Chamber- 
lain. 248 


FLOATING THEATRE. 


Proceedings against as a ship or vessel—juris- 
diction. Franklin resp. agt. Pendleton and 
others, appell’s. 101 


‘ FACTOR. 


A remittance by a factor to his consignor is at 
his own risk, unless made under prior di- 
rection or authority. 

When he has been directed or authorised to 
remit, he is answerable only for good faith 
and due diligence. 

The guarantee of a del credere commission is 
limited to the payment of the price of goods 
sold upon credit, and does not extend to the 
remittance of funds received. 

But when, by the agreement of the parties, 
the factor is entitled to charge a guaranty 
commission upon exchange remitted, he 
cannot discharge himself from his liability 
by omitting to charge the commission. 

When a factor charges himself, by anticipa- 
tion, with the price of goods sold upon cred- 
it, the remittance then made by him is of 
his own funds, in discharge of a personal 
debt, and‘is therefore made at his own risk. 

Semble, that the weight of authority is, that a 
factor, who endorses generally the bills 
which he remits, renders himself personally 

liable, upon his endorsements, to his princi- 
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pal, as well as to third persons. Heinbach 
et al. agt. Rolher et al. 269 


HABEAS CORPUS. 


A Judge of the Superior Court, in allowing a 
habeas corpus, and in his proceedings under 
it, can only exercise the powers which were 
conferred by statute upon a Supreme Court 
Commissioner. He is, therefore, not cloth- 
ed with the discretionary powers of a Judge 
in Equity, in relation to the disposition and 
custody of infants. 

The Supreme Court, as succeeding to the en- 
tire jurisdiction of the Court of Chancery, is 
the general guardian of infants. 

As such, it has an exclusive right to determine 
all questions relating to their disposition 
and custody, except where those questions 
arise in a suit for an absolute or limited di- 
vorce. 

The equitable powers of the Superior Court 
can only be exercised in those actions and 
proceedings which its jurisdiction, as de- 
fined by the Code, properly embraces. 

A petition for a Habeas Corpus, addressed toa 
judge of the Superior Court, can only be 
founded upon the provisions of the general 
Habeas Corpus Act (2 R.S., § 1, art. 2, p. 


Hence the Judge can only act in the cases 
which the statute enumerates, and can make 
no Other final order or determination than 
that which the statute prescribes. 

The reported cases in England are inapplica- 
ble. In all of those the habeas corpus 
was a common law, not the statutory writ. 

Distinctions between a common law and_ the 
statutory habeas corpus stated and explain- 


ed. Critical examination of the adjudged] 


cases in England and in this State. 

Conclusions from this examination :-— 

. That the basis of the common law, as well 

as of the statutory writ, is an illegal impris- 

onment or restraint, and, consequently, that 
when the restraint is disproved the jurisdic- 
tion ceases. 

That when the restraint is adjudged to be 

illegal, the only order that can properly be 

made, is to discharge the person imprisoned 
or restrained. 

And lastly, That the exception of infants, of 
such tender years as to be incapable of ma- 
king a choice, is more apparent than real. 

The Habeas Corpus Act, in its revised form, 
is greatly enlarged in its provisions, and im- 
proved in its details; but its sole basis still 
is, an illegal imprisonment or restraint, and 
the only authority of an officer acting under 
it, to discharge, bail, or remand the person 
on whose behalf the habeas corpus is issued. 

It appearing, in this case, that the child, on 
whose behalf the writ was issued, was not 
restrained of her liberty, held, that the Judge 
could only declare that she was at liberty to 
go where she pleased, and could make no 
order for her delivery to her father. The 
People, ex relat. Tappan v. Rose Porter, alias 
Cooper. 228 


~ 


* HOMESTEAD ACT. 


An obligation incurred,by a promise to marry 
or the damage resulting from the breach of 
such a promise, is not, a debt within the 
statute, exempting from sale, on execution, 
a homestead of a householder having a fami- 
ly, passed April 10th, 1850. Newman agt. 
Cook. 62 


INDORSEMENT OF BILLS BY FAC- 
TOR. 


See Factor. 
INSURANCE. 


The words of a general clause ina policy of 
insurance do not cover all losses that may 
happen to, the property insured during the 
pendency of the risks, 

They are restricted to losses of a similar na- 
ture, and resulting from similar causes as 
those specially enumerated. 

Hence they do not cover a loss resulting from 
the consumption of cargo by the crew or pas- 
sengers, or from a sale to defray the expen- 
ses of necessary repairs. 

It is the duty of the ship-owner to provide 
funds to meet all contingent necessary ex- 
penses at each port of destination, and if he 
fail to do so, he “alone is responsible to the 
shipper for a loss resulting fiom his neglect. 

The sea-worthiness of the ship is a condition 

precedent to the attaching of the policy, 

hence some proof ofits fulfilment must, in 
all cases, be given. in the first instance, by 
the assured. Its fulfilment is not a presump- 
tion of law casting the burthen of proof upon 
the underwriter. Moses adm’r &c., of Flem- 
ing and an’r agt. the Sun Mutual Insurance 

0. 78 

A recovery, ina Court of Admiralty, against 
one vessel tor an injury done to another by 
a collision, at sea, or upon the lakes, caused 
by the negligence and want of skill of the 
master and crew of the former, is a loss 
within the purview of a policy which in- 
sures against “the perils of the seas (or 
lakes) .” 

It is no defence to the insurer upon a marine 

licy, whether such policy contains a clause 
insuring against barratry or not, that the loss 
was occasioned by the negligence of ihe mas- 
ter and crew of the vessel insured. Matthews 
et al., agt. The Howard Insurance Company 
of New York. 

The underwriters are not liable to repay to the 
insured damage paid by him to the owners 
of another vessel and cargo, suffered in a 
collision, occasioned by the negligence of 
the master or mariners of the vessel in- 
sured. 

In such a case, the loss is properly the existence 
of a lien on the vessel insured, and the cause 
of that loss is the negligence of the servants 
of the assured. 

The rule “causa proxima non remota specta- 
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tur,” in its proper application, relieves the 
underwriter from liability, since the collis- 
ion itself, not being the operative cause of 
the loss, but the negligence of the assured, 
the latter is the efficient, and, in the sense of 
the law, the proximate cause. 

The correct rule in such cases is, that where 
the loss is not proximately caused by the 
perils of the sea, but is directly referable to 
negligence or misconduct of the master or 
other agents of the assured not amounting 
to barratry, the underwriters are discharged. 
This is the principle prevailing on the con- 
tinent of Europe and appears to be the law 
in England. itis sustained by many au- 
thorities in our own country. The rule 
adopted in the case of the Paragon, (14 Pe- 
ters, 99,) explained. The case of Hall 
v. Washington Ins. Co. (2 Story,) de- 
cided by Judge Story, overruled. The Gen- 
eral Mu‘ual Insurance Co. in error, v. Sher- 
wood, in error. 129 

An insurance company, which has insured the 
cargo of a canal boat upon the Erie canal 
against damage from the peril of the seas, 
canals, &c., and has paid to the insured a 
loss occasioned by a collision with another 
boat, cannot, under the code, maintain an 
action in its own name against the proprietor 
of the colliding boat to recover the amount 
so paid; but the action against the wrong- 
doer must be in the name of the owner of 
the property; and the Courts will permit 
the insurer to prosecute such action upon 
indemnifying the owner, and will protect 
the equitable right against a release or dis- 
charge by the nominal plaintiff. 

was not intended by § 111 of the code, to 

convert, in all cases, a mere equitable into a 

legal title, nor to apply to actions in their 

nature strictly legal the rules in relation to 
parties which formerly obtained in Courts 
of Equity. 

The different rules in regard to parties at law 
and in chancery, like the rules of pleading, 
grew out of the differences in the form ol 
trial, and in the modes of relief adopted in 
the separate Courts. 

The principal, if not the sole object of § 111 
was to authorize a suit at daw in the name 
of the assignor of a chose in action and thus 
to abrogate that rule of the common law 
which rendered such things unassignable. 
The Merchants’ Mutual Insurance Co. of Buf- 

falo, v. Eatonando’rs. ~ 140 


It 


INJUNCTION. 


A,a shipwright, enters into a contract with 
B (who was acting on behalf of himself and 
of certain persons who were proposing to 
form themselves into an association, having 
in view a charter, &c.) to build a steamboat 
fora certain compensation, and, under the 
contract, constructs the steamboat, and re- 
ceives payments on account of the building 
price from B, who receives moneys from 
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for that purpose, informing A where he gets 
the money after the boat was completed. A 
balance remains due to the builder, who ap- 
plies to the proposed association for payment, 
and, they refusing to pay, he applies to B 
and gives him the shipwright’s certificate 
which was enrolled, &c. C, as president of 

- the said association, thereupon commences'a 
suit for the recovery of the steamboat, on 
behalf of the association, against A and B, 
alleging a wrongful detention and conver- 
sion by them, and upon claim and delivery, 
pursuant to § 211 of the code, a recaption 
was had on bail to A and B, who thereupon 
convey to D, one of the sureties on the re- 
caption, for a consideration paid by D’s 
promissory notes, and on a complaint filed 
by E,a member of the association, on be- 
half of himself and his fellows, against A 
and B and D, for a dissolution of the associ- 
ation and for an injunction and receiver: it 
was held— , 

ist. That the complaint showing no ground 
of apprehension of danger of the property 
remaining in the hands of D, and it appear- 
ing that he was a man of great wealth, an 
injunction should not be granted or receiver 
appointed, 


2d. That it was exceedingly doubtful whether 


the persons who entered into the association 
were even co-partners, because of their not 
being liable for the obligations of the asso- 
ciation unless they actively participated in 
assuming or incurring said obligations. 


3d. But if co-partners, then the sale by A to 


B, and by B to D worked a dissolution, and 
each thereupon became tenants in common 
of the partnership property with his fellows. 

In such case A and B might convey their 
shares to D, who, thereupon, would become 
aco-tenant with the other associates, and 
D’s running the boat on the route for which 
she was built and contemplated to run, did 
not operate as _a conversion of his co-ten- 
ant’s shares. But D would be liable to ac- 
count for their shares of the profits, and also 
for any deterioration of the boat occasioned 
by improper or negligent use of her. 


4th. To entitle a plaintiff toan injunction in 


such a case, the complaint must contain an 
averment that the defendant is insolvent 
or that there is great danger that the boat 
will be lost to the other owners, or that they 
will thereby sustain great and irreparable 
injury ; it is insufficient without such an 
averment in the complaint to set forth mat- 
ters of that nature in the affidavit for the in- 
junction. 

5th. The legal title proceedings from A, the 
shipwright, to B, who enrolled in his own 
name and conveyed to D, by such convey- 


ance, under the act of Congress, became ves- 
ted in D. 


6th. E’s advancing money to assist in construct- 


ing the boat, and owning stock in the asso- 
ciation intended to be formed, but which 
was never organised but was dissolved, does 
not constitute him a part-owner in the boat 


time to time from the proposed associates apart from the legal title. 
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7th. In anaction for detaining personal pro- 
perty, and upon claim and delivery under 
the code, the payment of the damages re- 
covered in that action, operates as a change 
in the title of the property. Until such pay- 
ment, the undertaking given on the claim 
and delivery stands in the place of the mo- 
ney, and works the same consequences. 
Champlain Steamboat Company agt. Chap- 
man and o’rs. 103 
See Dispossession WaRRANT. 


LANDLORD AND TENANT. 


Where a tenant expressly covenanted in a 
lease that in default of payment of rent, the 
landlord might reénter and take possession 
of the premises; and, in the event of the 
landlord being unable to re-let, the ténant 
would make up all loss, the landlord’s dis- 
possessing thie tenant does not terminate the 
relation of landlord and tenant, and discharge 
the latter from the payment of rent. Hack- 
@ agt. Richards. 315 


LEGAL AND EQUITABLE REMEDIES 
UNDER THE CODE. 


The distinction between legal and equitable 
remedies is not abolished by the code. That 
distinction consisted mainly in the different 
modes of trial and the different kinds of re- 
lief in the two classes of action. 

These differences still exist. 

Sections 252, 253 and 254 preserve the dis- 
tinction as to the manner of trial, and sec- 
tions 275 and 276 as to the modes of relief. 

The different rules as to parties at common 
law and in equity, arose out of, and were in- 
separably connected with these distinctions. 

Sections 118 and 119 of the Code are from their 
nature and from their relation to other pro- 
visions of the same act, necessarily limited in 
their ‘operation to actions seeking equitable 
relief. 

Section 120 of the Code which provides that 
“ persons severally liable upon the same ob- 
ligation or instrument” may be included in 
the same action, applies to written obliga- 
tions only. 

Two persons liable for the same debt but by dif- 
ferent contracts cannot under the Code be 
sued jointly in an action brought simply for 
the recovery of the debt. 

Such a case comes within Sub. 6 of Sec. 144 of 
the Code, and the error is sufficient ground 
for a nonsuit at the trial. Spencer resp. agt. 
Wheelock and an’r appel’s. 329 


LIBEL. 


The incongruous rule of the Courts of this 
State, that a defendant in an action for slan- 
der or libel, might show, to rebut the pre- 
sumption of malice, that he believed the 
charge when made, to be true, but must not 
show anything tending to prove it true, tra- 
ced to its origin in the case of Underwood v. 
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The rule in Underwood v. Parks, shown not to 
be an original rule of the common law, but 
a departure therefrom, and a mere piece of 
judicial legislation. 

The defect in this legislation in excluding ap- 
propriate matter in mitigation, because not 
pleaded, without providing any mode in 
which it could be pleaded, exhibited. 

Also shown, how the matter was made still 
worse by the gratuitous adoption of another 
tule, viz: that pleading the truth of the 
charge in justification, was conclusive evi- 
dence of malice in the original publication. 
Section 165 of the Code, properly construed, 
affords a complete and appropriate remedy 
for the evils resulting from these unjust 
rules. 

The construction given to this section in Gra- 
ham v. Stone, 6 How. Pr. R., 15, disapproved, 
and shown to leave the matter in a worse 
condition than before. 

The subject of giving evidence in actions of 
slander, of previous reports of the truth of 
the charge in mitigation, considered; and 
the distinction between such evidence as 
bearing upon the character of the plaintiff, 
and upon the presumption of malice on the 
part of the defendant, adverted to. Evidence 
of this kind being admitted in England for 
the latter purpose ; but not in this State. 

The difference in actions for libel between 
cases where the libellous article is merely a 
republication of an article previously pub- 
lished, and where it re-asserts the charge, 
referring to the previous article as authority, 
exhibited. 

In the former case, the prior publication may 
be given in evidence in mitigation, in the 
latter, Quere. - 

The rule in relation to striking out redundant 
matter under the Code, is that unless it is 
clear that no evidence can properly be re- 
ceived under the allegations objected to, they 
will be retained until the trial. 

Where, therefore, the alleged libel contained 
the following: “The indictment brought 
against him (the plaintiff) by his own friends, 
has never been answered ordisproved. He 
stands accused of a heedless and extravagant, 
if not corrupt squandering of the canal funds, 
under his control; and this, we presume, 
the Courier regards as one proot of the 
‘ friendliness’ of Mr. Follett for the Canal ;?? 
and the answer set up in mitigation, that 
the State Auditor had made a report to the 
Canal Board, charging the plaintiff substan- 
tially as charged in the libellous article, 
which report had been published in the 
newspapers of the State, with comments ; 
and that the article complained of was based 
upon such reports and comments, and was a 
legitimate commentary thereon; a motion 
to strike out the matter so pleaded in miti- 
gation, as redundant, was refused. Follett 
v. Jewett and an'r. 193 


MARRIED WOMAN. 





Parks, 2 Strange, 1200. 


If a married woman is sued alone on a con- 























Rract made by her during coverture, and does 
not plead the coverture, but allows judgment 
to pass by default, and subsequently applies’ 
on motion, to the discretion of the court to 
set aside the judgment, and execution issued 
thereon, the court will not interfere, when it 
appears in answer to the motion, that she 
obtained the credit by representing herself 
to be a widow, and that the plaintiffs had no 
notice to the contrary, but will leave her to 
her remedy by appeal, or to other remedies 
that may exist, for enforcing strictly legal 
rights. Jenet and an’r. resp’s. agt. Dusen- 
bury, appel. 355 


MALICIOUS PROSECUTION. 


Semble—Where in tort the jury severed in their 
verdict, rendering separate damages against 
two defendants, and the plaintiff entered 


larger sum, such judgment is erroneous. 

Tn an action of malicious prosecution, the plain- 
tiff is bound to prove the entire want of a 
probable cause for the accusation, and actual 
malice of the defendant. 

Malice is a question of fact, which, when the 
cause turns upon it, must be passed upon by 
the jury. 

Probable cause is in all cases a question of law, 
and upon which the court is bound to give 
a positive opinion. 

The definition “ that probable cause is a mixed 
question of law and fact,’—a deceptive 

hrase. 

Belief, when founded on certain facts and cir- 
cumstances, constitute probable cause, and 
the court, and not the jury, is to determine 
whether they afford a reasonable ground of 
belief. 

When the existence of facts constituting a 
probable cause is established, the presump- 
tion of law is, that the defendants acted upon 
such belief. 

Where the plaintiff, in a letter, stated certain 
facts in contradiction to his testimony previ- 
ously given upon the same subject, Held, he 
could not, in a suit for malicious prosecution, 
set up that there wasno probable cause for the 
charge of perjury, by showing the testimony 
true, and the assertions in his letter false. 

Where the charge against the plaintiff was for 

erjury, in having sworn asa witness, “that 

e was not interested in the event of the 
suit,” and thetestimony was conflicting, but 
it was proved that he testified to that effect, 
and which there was probable cause to be- 
lieve untrue, Held, probable cause conclu- 
sively established, if he swore in substance, 
although not in words, that he had no in- 
terest. 

Where it appears that the plaintiff, by hisown 
folly or falsehood, exposed himself toa well- 
grounded suspicion of guilt, this alone is suf- 
ficient existence of probable cause. Bulke- 
ley v. Smith and an’r. 30 


MECHANIC’S LIEN LAW. 
See REFeres, 
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MORTGAGE. 


A mortgage containing a trust for the use of 
the mortgagor, is void in law as against cred- 
itors, and there is no question of inéent in such 
acase to be left to a jury. 

A debtor mortgaged the contents of his store 
and dwelling house, “and also such personal 
property as may hereafter be in said premises, 
or which may be substituted for such articles 
as may be sold in the course of my dusiness.”” 
Held that the mortgage, as against creditors, 
was void upon its face as creating a trust in 
violation of the, statute for the use of the 
mortgagor. 

What the parties intended, appears upon the 
face of the instrument, and the question 
whether or not it is in violation of the stat- 
ute, is a question of law. 


- 


judgment against both defendants for the| 7 upee. 6 cantoat vale pen He Sam, 


there has been no delivery of the property 

or change of possession, or where the motive 

imputed is to hinder, delay and defraud cred- 
itors, the question of intent is for the jury. 

But where, from the terms of the contract 

itself, it appears that a trust has been crea- 

ted for the use and benefit of the person ma- 
king the conveyance, the question is one of 
law to be determined by the Court. 

The case of Smith and Hoe v. Acker, 23 Wend. 
653, commented upon and explained. All 
that was determined by that case is that 
though an immediate change of possession be 
practicable, the transaction is not necessarily 
fraudulent in law, but the party claiming 
the title to the property may give evidence 
to show Sona fides, and upon the evidence 
so given, the question of the existence or 
the absence of a fraudulent intent becomes 
a question of fact which must be submitted 
to the Jury. 

Their finding, however, is not conclusive, but 
may be set aside as upon any other question 
of fact if clearly against the weight of evi- 
dence, and in respect to the relevancy of 
testimony to show bona fides, the Court may 
exercise the same power in admitting or re- 
jecting evidence that they would do upon 
the trial of any other issue. 

It has never been held in this State thata 
mortgage which, by its terms, creates a trust 
for the benefit of the mortgagor, involved 
any question of fact to be left to a jury. 

Such a mortgage will not, as oon creditors, 
give atitle to so much of the property as 
may be described or specified in the mort- 
gage, the illegal trust vitiates the whole in- 
strument. 

It will not alter the case that the mortgagor 
took possession, the creditor having acquir- 
ed a lien upon the property when the exe- 
cution was delivered to the sheriff and the 
sheriff having levied before the mortgagee 
took possession. Spies agt. Boyd. 54 

The legal title and right to immediate posses- 
sion to a vessel mortgaged, is vested in the 
mortgagee. 

After condition broken, the mortgagee may 











take immediate possession of the vessel. 
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A suit in “Admiralty will lie to reclaim the 
a from any third? party who may 

ave acquired it. 

A purchaser of the vessel at a_ sheriff’s sale, 
under a judgment against the mortgagor, 
cannot maintain his possession against the 
mortgagee. 

A Court of Admiralty will not adjust the ac- 
counts between mortgager and mortgagee 
in a possessory action to recover the vessel. 

Whether the mortgagee shall be entitled to 
costs in such action will depend upon the 
fairness and equity of his proceedings in get- 
ting the vessel into his possession. The 
Brig J. B. Lunt. 137 

A deed, absolute on its face, but accompanied 
by a simultaneous agreement between the 
parties, for the re-sale and conveyance of 
the premises to the grantor, on the payment 
of a certain sum, at a subsequent stated time 
—held, from the relation existing between| 
the parties, to be a mortgage, and not a sale 
upon condition. Hall agt. Van Cleve and 
an’r. 281 

Where, by the terms of a chattel mortgage, 
the mortgagee has an immediate right of 
possession, the property cannot be levied on 
and sold under an execution against the 
mortgagor. 

But where the mortgagor has a right of pos- 
session for a limited period, the weight of 
authority is, that his possessory interest is a 
proper object of levy and sale. 

The sale, however, in this case, must be con- 
fined to the interest of the mortgagor, for if 
the Sheriff, having notice of the mortgage, 
sell the entire property as that of the mort- 
gagor, he renders himself liable to the mort- 
gagee, at least to the extent of the mortgage 
debt. . 

A provision in a mortgage that the mortgagor 
may retain the possession until a default in 
the payment of the debt, is no evidence of a 
trust, affecting the validity of the mortgage. 

If the continual possession of the mortgagor 
under such a provision is any evidence of 
fraud, it only raises a presumption that may 
be repelled, and the finding of a jury or judge 
“negativing a fraudulent intent is conclusive. 

Upon these grounds judgment for plaintiff af- 
firmed with costs. Carnley, Sheriff, &c., 
and Colton, appel’s. v. Hull, resp. 334 


MORTGAGE OF VESSEL.—PRIORITY 
OF LIEN. 


See Suppiies or Repairs or VESSEL. 


MOTION TO STRIKE OUT PART OF 
ANSWER. 


The complaint sought to set aside a deed of 
separation and settlement made on a mar 

ried woman, on the ground that the settler, 
at the time he’made the settlement, was in- 
solvent and that the settlement was made 
to cheat and defraud creditors. The tirus- 
tees, in their answer, denied the allegations 
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perty settled was the wife’s separate estate ; 
in addition to which they set forth as fol- 
lows: “ That prior to the settlement being 
“made, as they (the trustees) are informed 
‘Cand believe, the said Felicite prepared a 
“bill in the Court of Chancery, the con- 
“tents of which the defendants pray may be 
“taken as part of their answer; and that 
“ said bill, as defendants are informed and 
“believe, contained an accurate statement 
“of facts, and, among other things, stated and 
“ set forth her grievances and her claim toa 
“ large sum of money in her own right, free 
“from any claim of her husband; and in 
“her bill she stated in substance, and de- 
“fendants on information and belief aver 
“the facts to be true that she was a native 
“of Normandy,” &c. The answer then re- 
cites the bill of complaint running 45 folios. 
A motion was made to strike out that portion 
of the answer which recited the bill of com- 
plaint on ‘the ground of irrelevancy, which 
was denied without costs. Warrin agt. 
Struller and o’rs. . 94 


MURDER. 

The question for the jury in cases of mutual 
combat, should be, “ Whether there has been 
sufficient time to cool, and not whether in 
point of fact the defendant remained in a 
state of anger.” 

“The intent to kill may be inferred from the 
nature of the weapon used, and the number 
of blows given by it.” 

“ Killing with the intent to kill, although the 
intent be formed at the instant of striking 
the fatal blow, is murder under the first sub- 
division of the statute.”,—Johnson, J. 

“The designed killing of another, without 
provocation and not in sudden combat, is 
none the less murder, because the perpetra- 
tor was in a passion.” The People, &c., in 
error, v. Joseph Clark in error. i’ 


PARTITION. 


The plaintiff in partition must be in actual 
or constructive possession of his undivided 
share. 

When, therefore, the complaint shows that 
the legal title is ina third person, as trus- 
tee, the defect is fatal to the suit. 

It is not a sufficient cause of action under the 
118th section of the code, to allege that a 
defendant claims an interest in the contro- 
versy adverse to the plaintiff and is, there- 
fore, a proper party. 

The nature of the claim must be stated, other- 
wise there would be no method of ascer- 
taining whether it could be joined with the 
main subject of litigation under § 167; 
and, at all events, the defendants are enti- 
tled to know what the complaint is against 
them. , 

The rule that adverse titles are not to be tried 
in partition is not changed by the code. 





of the complaint, and alleged that the pro- 


Stryker v. Lynch and o’rs. 116 
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PARTIES. 


See Lecat anp Equitraste Remepies 
UNDER THE CopkE. 


PARTY-WALL. 


In August, 1812, J. S. R. was in possession, 
claiming to be owner of lot No. 73 Green- 
wich street, in the City of New York, 
and at the same time J. S. was the owner 
of the adjoining lot,'75 Greenwich street, 
and the latter being about to build a dwell- 
ing house on his lot, the former, in consider- 
ation that J. S. would build a wall on the 
north side of the wall of the dwelling about 
to be erected that should stand seven inches 
on the lot of J.S. R., granted to J. S. license 
in writing, signed by him, to enter upon his 
lot for that purpose, and agreed in case he, 
should thereafter build upon lot No. 75, or 
if the said wall should de used by him, his 
heirs, executors, administrators or assigns 
as a party wall, then he would pay one-half 
of the value of said party wall. J.S., in 
pursuance of this license and agreement, en- 
tered upon the lot of J. S. R., and built the 
wall, and afterwards in 1815, sold his lot to 
R.D. In 1844, the defendants, under a deed 
from one J. A. I., entered upon the lot occu- 
pied by J.S. R. in 1812, and in 1845, built 
upon the lot a store, and used the wall built 
by J.S. The deed from J, A. I. to the defen- 
dants contained a clause in the following 
words: “ The northerly wall of the dwell- 
ing house fronting on Greenwich street, now 
or late of R. D., standing on the lot adjoin- 
ing the above-described lot of land on the 
south, being a party wall erected by the said 

D., seven inches whereof is on the lot 
above described ; one half of which wall is 
to be paid for by the said parties of the sec- 
ond part whenever they shall build upon 
the said lot hereby “conveyed, or the said 
wall shall be used by them.” The plaintiff, 
in 1838, became seized in fee of the title of 
R. D. to the lot conveyed to him by J; S., 
and in 1847 became the owner of the agree- 
ment of J. S. R. to J..S., and the wall refer- 
red to in the deed from J. A. I. to the de- 
fendants was proved at the trial to have 
been built by J. S. and not by R. D. In a 
suit in equity brought by the plaintiffs 
against the defendants in the Superior Court 
of the City of New -York to recover the 
value of one half of the party wall built by 
J. S. Held, that at any time before the 
wall was used by the owner of lot No 75 as 
a party wall, J. S. or any grantee of his was 
at liberty to take it down and remove it, 
that it formed a part of his house and lot, 
and though overlapping another’s land, it was 
transferable by any deed of conveyance 
which J.S. might make of his house and 
lot, and that under. such conveyance from 
him the title of that part would pass and 
vest in a purchaser the same as every other 
part of the premises. And the judgment of 
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the Superior Court holding that the defend- 
ants were liable to pay the plaintiffs the 
value of one half of the party wall was af- 
firmed, the Judges being equally divided in 
opinion as to the liability of the defendants 
to the plaintiffs. Judges Ruggles, Gardiner, 
Page and McCoun voting for affirmance, 
and Judges Bronson, Jewett, Mullett and H. 
Gray voting for reversal, holding that the 
defendants were not liable without proof 
showing that they held under the title of J. 
S. R., or that J. A. I. at the time of his pur- 
chase of Lot No. 73 knew that J. S. built 
the wall and that he was unpaid therefor, 
and that in the absence of such proof the 
provision in the deed of J. A.I. to the de- 
fendants to pay for the wall when used must 
be deemed to keane been made for the bene- 
fit of J. A. I., and the reference to R. D. in 
the deed mere matter of description of the 
wall to be paid for. And it seems from the 
opinion of Judge: McCoun, in which the 
Judges voting to affirm concurred, that the 
plaintiff would have been entitled to recover 
against the defendants on proof of his deed 
alone, as it was his property which had been 
taken and used by the defendants. And the 
Judges voting to reverse concede the plain- 
tiffs right to recover against the defendants 
on proof that they held under J. S. B., or 
that the defendants’ grantor knew that 
3.8. had built the wall and was unpaid 
therefor. Brown v. Pentz and o’rs. 24 


PRACTICE. 


See ANSWER. 

APPEAL. 

ATTORNEY. 

Co.uision. 

ComPLAINT. 

Costs. 

CouNTERCLAIM. 

DeEMURRER. 

DeposItioN DE BENE ESSE. 

Disrossression Process. 

EyaMINATION OF WITNESSES TO PER- 
PETUATE TESTIMONY, 

Motion TO STRIKE OUT PART OF 
ANSWER. 

REFERENCE. 

Security ror Costs. 

VERIFICATION OF ANSWER. 


PLEADING. 


See ANSWER. 
CoLuision. 
ComPpLaInrt.. 
CouNTERCLAIM. 
DeMURRER. 
INJUNCTION. 
LiseEt. 

Usury. 


PROMISSORY NOTE. 


Where a notice of protest misdescribes the 
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note in some particular, the notice is suffi- 
eient to charge the endorser, if it appears, 
from the notice, that the endorser could not 
be misled. 

The defendant was endorser of a promissory 
note, made by one Leughi, for $170, dated 
the 20th of September, 1850, payable four 
months after date. The notice sent to the 
defendant (the payee) ran thus :— 

“ Please to take notice, that a promissory note, 
made by M. G. Leughi, for $170, dated New 
York, September 20th, 1850, payable THREE 
MONTHS after date, endorsed by you, is pro- 
tested for non-payment, (payment having been 
demanded and refused.) and that the holders 
look to you for the payment thereof.” 

Held, that the notice was sufficient to charge 
the endorser.—Knoppel and or’s agt Seufert, 
unpleaded. 184 

See Usury. 


RAILROAD ACCIDENT. 


A passenger injured by two trains of cars, run- 
ning in opposite directions, coming in colli- 
sion, is entitled to recover, although at the 
time of the collision in an apartment of the 
baggage car, if lawfully there ; notwithstand- 
ing he knew the position to be much more 
dangerous, in the event of such a collision, 
thana seat in the passenger car, and that 
too, though the result may demonstrate that 
he would not have been injured if he had 
been in a passenger car. 

In that case his imprudence or want of care 

does not contribute to cause the accident 

which occasioned the injury. 

senger in selecting his seat, if lawfull 

in the one selected, owes no duty toa —_ 
road company requiring him to select one 
with a view to diminish, the hazards that 
may attend an act of gross negligence, on 
the part of their agents in the running of 
the trains; nor does any indiscretion in se- 
lecting it, exonerate the company from lia- 
bility for injuries resulting from a collision 
caused by the gross negligence of their 


A 


agents. . 

If a collision thus occurs, a passenger who is 
injured by it may recover, if, as between 
him and the company, it was lawful for him 
to be where he was at the time of the colli- 
sion, as his being there did not tend directly 
or remotely to produce the act or occur- 
rence which caused the injury. 

He had not failed to perform any duty owing 
by him to the company, and as between him 
and it he was not guilty of any negligence. 
Patrick Carroll, resp. agt. the New York and 
New Haven Railroad Co. 144 


REFERENCE. 


Where a referee reported in favor of the 


plaintiff, and on the plaintiff’s neglecting to 
take up the report, he delivered it, on ay 
ment of his fees, to the defendant, held, t 
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referee was in error; thatthe report should 
be delivered to the successful party ; andor 
the defendant’s failing to file the report, the 
referee was ordered to make a new one and 
deliver the same to the plaintiff's attorney. 
Richards rec’r, &¢., agt. Allen. 159 

When a reference has been made of a collateral 
matter, in order to carry a judgment into ef- 
fect, the report of the referee must be con- 
firmed upon motion at Special term. 

When exceptions are filed to the report, they 
must be heard, not as a calendar cause, but 
as a non-enumerated motion. 

Regularly no exceptions can be filed, not 
founded upon objections taken before the 
referee. 

An affidavit of a party setting forth the pro- 
ceedings before the referee, cannot ke re- 
ceived as the ground of a motion for setting 
aside the report. A special report of the 
evidence must be obtained from the referee. 

A contractor, who under the provisions of his 
contract with the legal owner, has an equit- 
able title to the house which he is building, 
is to be deemed the owner, under the Me- 
chanics’ Lien Act of 1851. Belmont and 
o’rs resp’s. agt. Smith appel. 216 

There may be areference of any specific ques- 
tion in any action where the taking of a 
long account is necessary. 

An attorney, who hasan action pending against 
a client for professional services, may have 
a reference for the purpose of ascertaining 
what amount of compensation he is entitled 
to, as attorney for services and disburse- 
ments in the suits which he has conducted 
for the defendant. 

The reference in such a case will be analo- 
gous to the former practice, in relation to 
the taxation of costs, where the question of 
retainer and the ultimate right of the attor- 
ney to recover is reserved. The amount 
thus reported will not necessarily be the 
limit of such recovery. Bowman agt. 
Sheldon. « 219 


REMITTITUR FROM COURT OF AP- 
PEALS. 


On a demurrer to a bill in equity in the Su- 
preme Court, that Court gave judgment for 
the plaintiff, overruling the demurrer with 
eosts. This Court reversed that judgment. 
The Court of Appeals reversed the judgment 
of this Court, and affirmed that of the Su- 
preme Court at special term, “ with costs.’ 
The words “ with costs,” in the judgment 
of the Appellate Court, does not, in such case, 
mean the costs of that Court, but of the 
Court below. A remittitur regularly filed 
in the court below, will not be taken off 

Zafter an order has beenentered to execute 
the judgment of the Appellate Court, with- 
out a suggestion from such Court, that the 
remittitur does not conform to its judgment, 
or has been irregularly issued. Bogurdus 
v. the Rosendale Manufacturing Co. 123 
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SALE OF WRECKED VESSEL. 


The law applicable to the circumstances under 
which the master of a vessel is justified in 
selling a wrecked vessel, is. no longer open 
to doubt in the United States. 

The master has authority to sell. the vessel 

_ when he proceeds in good faith, exercising 
his best discretion for the benefit of all con- 
cerned, and in view of her then peril, or 
from those likely to ensue, from which, in the 
opinion of persons, competent to judge, she 
cannot be rescued. . 

Held that the evidence was strong and satis- 
factory that no reasonable hope could be en- 
tertained that the vessel, in her then situa- 
tion, could be saved by the use of any means 
belonging to her, or that her master could 
procure at that place. 

The objection that because bystanders are pre- 
pared to buy and can get the vessel afloat, 
that the master cannot sell, is overruled by 
the decisions. 

The admission of the buyer that he had a 
reasonable prospect of getting the vessel off, 
does not distinguish the case from previous 


ones. 

Proof that the master believed he could get 
her off with the means he had at command, 
would be pertinent to show that the sale was 
without good faith, and to prevent any title 
passing under it. 

The title of the buyer is not affected by the 
fact that the wreck occurred through the 
culpable negligence of the master. 

The buyer is only bound to ascertain the dan- 
ger of her condition and consequent propriety 
for her sale. 

The earlier English authorities demand the ex- 
istence of a case of extreme necessity, an im- 
perative, an overwhelming necessity, to justi- 
fy the master in selling. 

These terms of expression are indefinite and 
unsatisfactory, indicating a desperate state 
of things and not justifying a sale until the 
climax of a total loss, which has never been 
judicially asserted. 

e Supreme Court of the United States has 
removed the difficulty, and given precision 
to the rule by placing this particular necessi- 
ty on a reasonable and practical footing, as 
before stated. If the honest opinion of the 
master concurs with that of competent 
judges, his power to sell is not only complete, 
ut the necessity then becomes an urgent 
duty upon him to sell for the interest of all 
concerned. 

The rule has not heretofore been indicated by 
the Courts holding that a purchaser, to main- 
tain his title undera sale by the master, 
must furnish direct and positive evidence of 
the honesty of the master’s conduct, and the 
necessity of the sale. Implied and presump- 
tive proof may be, and, in the present case, 
is held to be sufficient and satisfactory, es- 
pecially as the evidence offered to impeach 
the conduct of the master stands materially 
contradicted by itself, and the master hav- 
tng died soon after the sale, which has de- 
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prived the claimant of the advantage of his 
evidence for full explanation of his motives 
and conduct. T'he Schooner Lucinda Snow. 917 


SALE UPON CONDITION. 


See MortGace. 


SALVAGE. 


See CoLtision. 
‘SECURITY FOR COSTS. 


Security for costs cannot be required of an 
executor, administrator, or trustee, under § 
317 of the code, as amended in, the session 
of 1852, merely upon the ground that the 
estate which he represents is insolvent. 

The power given to the Court of requiring se- 
curity from an executor, &c., is strictly dis 
cretionary. Darby adm’r agt. Condit 154 


SET-OFF.' 


Where two persons are indebted to each other 
on disconnected demands, and one becomes 
insolvent, the solvent party cannot maintain 
an action for that cause alone, to compel an 
equitable set-off before the debt owing b 
the insolvent party becomes due. If, before it 
becomes due, he assigns the demand against 
the solvent party, the assignee may recover 
the assigned demand, free from all claims of 
set-off on the part of the solvent debtor 
against the insolvent, where there is no pre- 
tence that the assignment of the claim was 
made with intent to defeat the set-off. 

When no other ground exists to support an 
equitable set-off than the insolvency of one 
of two parties, severally indebted to each 
other, the right of set-off does not attach 
until the debt owing by the insolvent has 
become due. Keep resp. agt. Lord and an’r 
appel’ s. 178 


SUPPLIES OR REPAIRS OF VESSEL. 


The remedy in rem for supplies or repairs fur- 
nished here to a vessel foreign to the port, 
is according to the law maritime, and is not 
governed by the local law. . 

When the vessel supplied is a domestic one, 
this Court affords no other relief therefor 
than is provided by the State law. 

In this respect a vessel owned in New Jer- 
sey and supplied in New York isa foreign 
vessel here. 

The registry or enrolment in this port of a 
vessel owned out of the State, does not ren- 
der her a domestic vessel. 

The law appertaining to the domicil of the 
owner, determines the character of personal 
property. 

Material men, residing in this State, cannot, 
in this Court, arrest a vessel owned in ano- 
ther State for supplies furnished by them to 
her in her home port, unless by virtue of 





the local law of the owner’s domicil. 
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Objection to the right of a claimant to inter- 
vene in an admiralty cause, must be taken 
by preliminary exception to his competency. 

The objection will not be listened to after the 
cause is put at issue and brought to hearing 
upon the merits. 

A mortgagee in possession is competent to in- 
tervene and contest claims affecting his 
lien upon the vessel. 

A mortgage duly registered according to the 
law of this State, has priority of lien on a 
domestic vessel, over debts to material men 
subsequently accrued, although the mort- 
gagor retains possession of her. 

If the owner and mortgagor removes from the 
State to the place of residence of ‘the mort- 
gagee, keeping possession of the vessel, the 
mortgage lien given by the local law ceases. 

Registry notice does not affect third parties, un- 
less the owner continue to reside in this 
State. 

A renewal of notice in the State registry, sub- 
sequent to the act of Congress of July 29th, 
1850, does not retain a mortgage lien on a 
vessel unless the mortgage be also recorded 
in the office of the Collectorof the port. The 
Steamboat Kosciusko. 38 


U. 8. CIRCUIT COURT COMMISSION- 
ERS—POWERS OF. 


A commissioner appointed by the Circuit 


Court of the United States, is not’ a magis- 
- trate having competent power to issue war- 
rants for the arrest, examination ahd deten- 
tion of seamen charged with desertion from 
foreign merchant vessels, under the Act of 


Congress, passed March 2d, 1829. 
matter of Eickhoff and Montag. 


USURY. 


In the 
310 


When usury is specially pleaded, the proof 
must correspond, in all respects, with the 
allegations in the answer. If there is any 
variance the defence must be overruled. 

The Court will not amendan answer after a 
trial so as to let in the defence of usury 
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against a holder, for value and without notice, 
of negotiable paper. 

When the execution of a promissory note, and 
its possession by the plaintiff as an endorsee 
are admitted, a denial that he is the lawful 
owner, without averring a title in any other 
person, is irrelevant and frivolous. 

Under the Code, there is no general issue un- 
der which facts, in their nature constituting 
a defence, but not averred in the answer, 
may be given in evidence. 

Facts, tending to prove that a promissory note, 
or any other contract, was void in its origin, 
on the ground of usury, fraud, &c., are in 
their nature as certainly matter of defence, 
as facts, barring the action which subse- 
quently arose. There exists, therefore, the 
same necessity for averring them in the an- 
swer upon these grounds. Exceptions to 
the charge of the Judge upon the trial over- 
ruling a defense of usury disallowed, and 
judgment in favor of the plaintiff affirmed 
with costs. Gunter agt. Catlin. 201 


VERIFICATION OF ANSWER. 


Where a defendant in his answer has stated 
nothing on information and belief, his affida= 
vit, that his answer is true to his knowledge, 
without adding the words “ except as to the 
matters therein stated upon information and 
belief, and that as to those matters he be- 
lieves it to be true,” is a sufficient and pro- 
per verification. 

One defendant cannot swear to the want of 
sufficient information to form a belief on the 
part of a co-defendant. Kinkaid and wife 
agt. Kipp § Brown. 313 


VOLUNTARY ASSIGNMENT. 


A voluntary assignment of an insolvent debtor, 
authorising the assignee to sell and dispose 
of the property upon such terms as he shall 
deem best for the interest of the parties con- 
cerned, and convert the same into money, is 
fraudulent and void as to creditors. Lyon .- 
agt Platner, Sheriff, appel. 








